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MEMORANDUM 

 

 

To: Hood River Planning Commission  

From: Daniel Kearns, City Attorney 

Date: January 14, 2020 

Re: Family Day Care – appeal issues and state preemption of local regulation 
  

 

 On the surface, this land use case involves a home occupation, but the specific use 

involved is the subject of a substantial amount of state regulation - regulation that essentially 

occupies the field of family in-home day care operations and preempts local zoning authority.  In 

this memo, I describe how ORS 329A.440 preempts the City’s ability to apply its customary 

criteria and regulations that apply to all other home occupations. 

 

 As a starting point, the Oregon Legislature has declared that the provision of safe and 

affordable day care for families is a matter of state-wide concern.  The bulk of ORS Ch. 329A 

pertains to the regulation of day care operations to ensure the health, safety and welfare of 

children using day care in this state.  ORS 329A.440, affects local governments and preempts 

local regulations that make it difficult, expensive or impossible to provide safe, affordable and 

effective day care services.  The following provisions of the statute apply to Hood River: 

 
329A.440 Application of zoning ordinances to registered or certified family child 
care homes. (1) A registered or certified family child care home shall be considered 
a residential use of property for zoning purposes. The registered or certified family 
child care home shall be a permitted use in all areas zoned for residential or 
commercial purposes, including areas zoned for single-family dwellings. A city or 
county may not enact or enforce zoning ordinances prohibiting the use of a 
residential dwelling, located in an area zoned for residential or commercial use, as 
a registered or certified family child care home. 
 
      (2) A city or county may impose zoning conditions on the establishment and 
maintenance of a registered or certified family child care home in an area zoned 
for residential or commercial use if the conditions are no more restrictive than 
conditions imposed on other residential dwellings in the same zone. 
 

* *  * 
      (4) This section applies only to a registered or certified family child care home 
where child care is offered in the home of the provider to not more than 16 children, 
including children of the provider, regardless of full-time or part-time status. 

 

The administrative rule implementing this statute – OAR 414-350-0010(7) defines Certified 

Family Child Care Home to means “a child care facility located in a building constructed as a 

single-family dwelling that has a certificate to care for a maximum of 16 children at any one 

time.”  Finally, state law also expressly prohibits Homeowner Associations from enforcing 
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CC&Rs that would have the effect of prohibiting or curtailing family child care homes in 

residential subdivisions: 

 
93.270 Certain discriminatory restrictions in conveyancing instruments prohibited; 
restriction on right of action. (1) A person conveying or contracting to convey fee 
title to real property may not include in an instrument for that purpose a provision: 
… 
      (b) Restricting the use of the real property: 
      (A) As a certified or registered family child care home pursuant to ORS 
329A.250 to 329A.450 or as the premises of an exempt family child care provider 
participating in the subsidy program under ORS 329A.500; or 

 

 When applied to the recent application for an in-home day care in the City’s R-2 zone, 

the City was preempted from regulating this use, so long as it was for 16 or fewer children, to 

“conditions are no more restrictive than conditions imposed on other residential dwellings in the 

same zone.”  Thus, the City was preempted by ORS 329A.440 from treating or regulating this 

use any differently than any other residential uses in the zone.  The Director’s conditions were 

designed to help integrate the day care operation into the neighborhood to the maximum extent 

possible without running afoul of the preemption of ORS 329A.440.  It is not legally possible to 

impose any more or greater conditions, limitations or restrictions on the operation of this day 

care facility in its current location (within the City’s R-2 zone) because no such conditions can 

lawfully be imposed by the City on other residential uses.   

 

Conclusion:  The Planning Commission is preempted by ORS 329A.440 from granting any of 

the relief the appellant neighbors seek in this appeal.  Their claims seeking city enforcement of 

the HOA’s covenants that restrict day care operations in this residential neighborhood are 

specifically preempted by ORS 93.270(1)(b).  It is hoped that, by implementing the conditions 

listed in the Director’s Type II decision, many or most of the impacts the appellant neighbors 

complain about will be reduced or eliminated.   
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